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(1.) M. by his last will, devised to one of his three sisters, certain real estate in 
fee, and constituted her his residuary legatee, and devisee; he bequeathed to her all 
his “ money, choses in action, and all the rest, residue, and remainder of my (his) 
property, real, personal and mixed, (not hitherto devised or bequeathed,) of which I 
am now possessed, or of which I may be possessed, at the time of my death, to her, 
her heirs and assigns, forever.” M. also devised real and personal estate, in trust, 
for his other two sisters. After the publication of this will, the testator purchased 
other real estate, and died without republishing it. Held, that the two sisters, who 
took trust estates, could not also claim as heirs at law, their proportion of the after 
acquired estate ; which, in this case passed under the residuary clause. 

(2.) No person will be compelled to make an election unless the intention of the 
testator be sufficiently made out. There never can be a case of implied election, 
but upon a presumed intention of the testator. 

(3.) The degree of intention necessary to raising a case of election, must plainly 
appear on the face of the will. 

(4.) Where a testator declares in express terms his design to make T. his residu- 
ary devisee, and explicitly announces of what, by devising to her the remainder of 
the property of which he was ¢hen possessed, or of which he might be possessed, at 
the time of his death ; this is evidence of his intention to devise all the estate of 
which he might die possessed; and upon the equitable principles of election, is a 
devise to that extent. 

(5.) The doctrine of equitable election is as applicable to an heir at law, as to 
other devisees ; and may result, either from express, or an implied condition. 

(6.) A man shall not take a benefit under a will, and at the same time defeat the 
provisions of the instrument; if he claims an interest under it, he must give full 
effect to it, as far as he is able. He cannot take what is devised to him, and at the 
same time, what is devised to another ; hence, he must elect which he will take of 
the two devises. 

(7.) The rule, that a will is inoperative to pass lands acquired after its execution, 
will not prevent the application of the doctrine of election. 

(8.) Void wills, as of femes covert, or infants, do not demand an election ; so a 
will not executed according to the statute of frauds, creates no case of election, from 
implication. Such wills cannot be read as evidence. 

(9.) The modern English cases do not enlarge the principle of election. 
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(10.) The Court will fix a time, in their decree, within which a devisee bound 
to elect, must make an election ; and if the election is not to take the estate, in fact 
used and enjoyed under the will, the court will further decree an account of rents 
and profits of the part so held and used. 


Arpeat from the equity side of Frederick County Court. 

The appellees in their bill alleged, that Caspar Mantz, being 
seized and possessed of a large real and personal estate, did, 
on the 29th August, 1832, publish his last will and testament ; 
and about the 29th October, 1839, died without having revoked, 
or in any manner altered or changed his said will. That John 
H. McElfresh, named in said will, took upon himself the bur- 
den of executing all the trusts imposed upon and confided to 
him by said will; both as the sole executor of said will, as also 
the trustee for the several parties, devisees, and legatees, named 
in said will. That in and by said will and testament, the said 
testator did, among other things, devise and bequeath to the 
said John, &c., (for a statement of which devises and bequests, 
see the will post.) That the said J. H. McE., after the death 
of said testator, gave to your oratrix, Christina Barr, wife of 
David Barr, full and immediate possession of said farm, so de- 
vised to her as aforesaid, in compliance with the direction of 
said testator; and she has, ever since, received and enjoyed 
the rents and profits thereof. He also received and paid over 
to her, the dividends received by him on said bank stock ; also 
the rents on the dwelling house of said testator, and the several 
lots of ground in Frederick town; as devised as aforesaid, for 
the use of your oratrix. But the said McElfresh, in his life 
time, did not pay over to your oratrix any part of the interest 
due her on the said sum of $32,000; contending that he was 
not bound to pay the same until two years after the death of 
said testator ; that he was entitled to hold the said sum, free of 
interest, for one year after the death of said testator; so that 
your oratrix would be entitled to receive interest on said sum, 
from the 29th day of October, 1840, and not before; to which 
your oratrix objected, and the said McElfresh, therefore, with- 
held from her the said interest on said $32,000; that the said 
J. H. McE. died some time in the month of July 1841, intes- 
tate, and that letters of administration on his goods and chat- 
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tels, rights and credits, have been granted by the Orphans’ 
Court of Frederick county, to his widow, Theresa McElfresh 
and William M. Beall, who are acting as such administrators. 
Your orator and oratrix further charge, that the said J. H. 
McE., in his life time, received and held in his hands, for the use 
of your oratrix, the interest on said $32,000; and that he also 
received from the assets of said testator the said principal sum 
of $32,000, and had the same so invested or loaned, as to pro- 
duce and yield annually, the legal interest of the same; which 
ought to have been, but which was not, paid over to your 
oratrix, during the life time of the said J. H. McE.; that some 
time after the death of said J. H. McE., your oratrix applied 
to his said administrators to pay her over the dividends on said 
bank stock, that had accrued in part, and had not been paid 
over to her in the life time of said intestate, and which had in 
part accrued since his death ; as also to pay over to her certain 
rents that had become due on the real property lying in 
Frederick town; and also the interest, due to her under the 
will of her said brother, on the said sum of $32,000 ; but they 
refused payment of any part to her; saying, that any payment 
to be made by them, must be made to whoever might be ap- 
pointed the trustee for your oratrix, in the place and stead of 
the said J. H. McE., deceased. That your oratrix being much 
in want of the money, which her brother’s bounty had so kind- 
ly provided for her, immediately filed her petition, together 
with her husband, in this honourable court; and obtained an 
order appointing George Schley her trustee, to act in the place 
and stead of the said J. H. McE., in regard to said trusts ; that 
said George Schley has accepted said trust; that the said G. 
S. as trustee, as aforesaid, in the place and stead of J. H. McE., 
and by virtue of said order, called on said administrators of 
said McElfresh, to pay into his hands, for the use of your 
oratrix, according to the provisions and directions of said last 
will of said Caspar Mantz, the $32,000, in cash, with all the 
interest due thereon; as also the rents of the real estate, and 
the dividends on the said bank stock, that had been received 
by the said J. H. McE. in his life time ; but had not been paid 
over to your oratrix, the said Christina, by him. That the 
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said administrators did pay over to said George Schley, as 
trustee for your oratrix, the rents and dividends on the bank 
stock received by said J. H. McE., as also the sum of $28,000, 
in part of the said principal sum of $32,000; and the sum of 
$2426.66, as interest on said $32,000, from the 29th day of 
October, 1840, being one year afler the death of said testator, 
up to the 3rd day of February, 1842: that being the day on 
which the payment was made to your orator, the said George 
Schley. But the said administrators refused to pay the re- 
maining $4000, of the said principal sum, to the said G. S.; 
and now hold the same in their hands, and refuse to pay it 
over for the benefit of your oratrix, until, as they say, your ora- 
trix and her said husband will unite in a deed of conveyance ; 
by which, they will convey and release to the said T. McE., 
as the residuary devisee in said will, all their estate, right, 
title, and interest both at law, and in equity, in and to a certain 
farm or tract of land, known as the “ Aenega farm ;” and which 
said land was purchased, by and conveyed to, the said Caspar 
Mantz, some considerable time after he had made and executed 
his said last will and testament. This conveyance your oratrix 
is unwilling to make, believing, as she is indeed advised, that 
the said testator died intestate, as to the said land so purchased 
by him, after he had made his said will, and that the same will 
descend to his heirs at law, of whom your oratrix is one. 
Prayer for general relief, &c. 

After the general replication, the parties filed an agreement 
to determine and settle the questions submitted to the Court 
upon the following propositions, viz : 

In this case, if the Court shall be of opinion that George 
Schley, Esq., as the trustee of C. B, is, according to the doc- 
trine of a court of equity, entitled to take and receive under 
and by virtue of the will of C. M., the whole and entire pro- 
perty and money devised and bequeathed to J. H. McE., in 
trust, for the said Christina Barr, and she to take and hold her 
proportion as one of the heirs at law of C. M., deceased, of 
the land and premises specified in the deed from Joseph Kene- 
ga to the said Caspar Mantz, and that the said Christina Barr, 
and her said trustee can, according to the rules and principles 
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of a court of equity in this State, receive and claim under the 
circumstances of this case, all the property devised and be- 
queathed in trust for her, and also as heir at law of C. M., de- 
ceased, one-third part of the said land and premises aforesaid, 
purchased of Joseph Kenega by the said C. M., after the making 
and executing his will, without being put to elect, which she 
will take; then, in that case, the Court will pass an uncondition- 
al decree, ordering and directing the said Wm. M. Beall and 
Theresa McElfresh as the administrators of J. H. McE., de- 
ceased, to pay to the said G. S. as the trustee of C. B., the sum 
of $4000, with the interest thereon, from the 3rd day of Feb- 
ruary, 1842, as the balance of the trust funds which were in the 
hands of J. H. McE., as trustee for said Christina Barr, at the 
time of his death. 

But, on the contrary, if the Court shall be of opinion, under 
all the circumstances of this case, that the said C. B. cannot, 
by the said trustee, according to the principles of a court of 
equity, take, and rightfully claim, all the property and money 
devised and bequeathed to her by the said C. M., and also, as 
heir at law of C. M., a proportion of the land and premises 
specified in the said deed from Joseph Kenega; and that this 
case is one in which the said C. B. ought to be put to her elec- 
tion, whether she will take the property bequeathed and devised 
in trust for her, by the said C. M., in and by his last will; or 
whether she will take, as one of the heirs at law of said C. 
M., deceased, her proportion of the land and premises pur- 
chased by the said C. M. after the making and executing said 
will of the said Joseph Kenega, and that she cannot have and 
claim both. Then, and in that case, the Court will make such 
a decree in the premises, as shall to the Court seem just and 
equitable, and in accordance with the doctrine of election; and 
to have the same effect as if a cross bill in this case had been 
filed, to compel the said Christina Barr and her trustee to make 
their election, how they will take, &c. 

On the 4th day of October, 1843, Frederick county court, 
as a court of equity, (Marsnatt, A. J.,) decreed, that Wil- 
liam M. Beall, and Theresa McElfresh, as the administrators 
of J. H. McE., deceased, pay to George Schley, as the trustee 
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of C. B., or bring into this Court, to be paid to him, the sum 
of $4000, and the interest thereon, from the 3rd day of Febru- 
ary, 1842. And it is further ordered, adjudged, and decreed, 
that the said Christina Barr is entitled to claim and hold, by 
her said trustee, all the property devised and bequeathed in 
trust for her by Caspar Mantz, in his last will and testament. 
And also, she is entitled to hold and claim as one of the heirs 
at law of the said Caspar Mantz, deceased, her undivided third 
part of the land and premises, purchased by the said Caspar 
Mantz, after the making and executing his last will and testa- 
ment of a certain Joseph Kenega, specified and described in the 
deed of said land, exhibited in this case by the defendants, as a 
part of their answers. 
The defendants appealed to this Court. 


The cause was argued before ArcuEer, CHAMBERS, SPENCE, 
Stone and Semmes, J., by Messrs. Revervy Jounson and Pat- 
MER, for the appellants. 

Mrs. Barr must be entitled to one third of the estate, at com- 
mon law. It is clear the testator did not design to die intes- 
tate of either his real or personal estate. All he then had, 
must pass. The words used show the same state of mind as 
to both real and personal estate. The intent was, that all 
the devisees should take under the will. Dillon v. Parker, 1 
Swanst. 397, note, 2 Story Eq. 339. As Mrs. Barr, takes the 
trust estate, she is estopped from relying on her rights as heir 
at law. A will not executed in conformity with the statute of 
frauds, is Still good as to personalty. Welby v. Welby, 2 Ves. 
& Bea. 190; 2 Vern. 581 (1706,) announces the general rule. 
Wilson v. Townshend, 2 Ves. Jr. 195; 2 Sto. Eq. 338, note. 

A will devising to an heir at law the same estate which 
would descend to him, does not operate at all; but if in the 
same will the testator devises an estate to another, then the 
part devised to the heir, operates upon condition that he gives 
efficacy to the will. Freke v. L. Barrington, 3 Bro. C. R., 
285, note; Newman v. Newman, 1 Bro. C. R., 186; Broome 
v. Monck, 10 Ves. Jr. 609, 616; Thelusson v. Woodford, 13 
Ves. 209, embraces the contest at bar. 
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From 1806 to this time, except Sir Thomas Plummer, all 
judges have concurred in Thelusson v. Woodford ; and indeed, 
it is too clear for doubt. Mr. Justice Kennedy in Pennsylva- 
nia, mainly relies, that since the revolution, no cases of English 
origin are to be referred to in the courts of that State. In that 
State they are wiser than all the world put together ! 

The rule is maintained in 4 Con. Ch. 209; 4 Con. C. Rep. 
412; 8 Leigh Va. Rep. 400. Whatever force there may be 
in 4 Whart. 505-6, as applicable to certain devisees, it has 
none as respects a contest between a specific and a residuary 
devisee who was to have after acquired property. 

Upon the question whether the court or partyin interest should 
make the election in cases of coverture and infancy? Bough- 
ton v. Boughton, 2 Ves. Sen. 12; 2 Rop. Leg. 426; Ward v. 
Bawgh, 4 Ves. J. 623; Long v. Long, 5 Ves. Jr. 445. 


Wiuiam Scutey, for the appellee. 

The intention of the testator must govern; arguments and 
opinions to show that intent, result from the will itself. 4 
Kent, 410. 

A will resembles a conveyance. It cannot pass after ac- 
quired lands. Not having title, the testator cannot pass them. 
Shep. Touch. 438. Kemp v. McPherson, 7 Har. & John. 335, 

The complainants concede, that the land in controversy 
descended to the heir at law. The three sisters are entitled 
as heirs at law. The term residue, refers to time of making 
the will. Braiisford v. Heyward, 2 Dessau, 33; Van Kleck v. 
The Reformed Dutch Church, 6 Paige, C. R. 600 ; and relates 
to what is not previously disposed of, as to real property ; as to 
personal estate, it relates to the death of the testator. Oke v. 
Heath, 1 Ves. Sen. 141. Cambridge v. Rous, § Ves. Jr. 25. 
Thelusson’s will not affect a residue. 

One cannot claim under any instrument, without giving full 
effect to it. 2 Rop. Leg. 378, 386, 389. 

Election arises upon grants of property by mistake, but a 
residuum relites to real property devised, retained until the 
testator’s death. 1 Pow. Dey. 264, note 7; Smith, et al. v. 
Edrington, 8 Cranch, 68. 97. 
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It does not relate to future acquisitions. Johnson v. Telford, 
4 Con. Ch. Rep. 409. 

The fact is stated in all the cases, that the testator had un- 
dertaken to deal with that which did not belong to him. To 
raise a case of election, an intent to give that which is not the 
grantor’s own property must exist. Churchman v. Ireland, 6 
Eng. Chan. Rep. 237, is stronger than the case at bar. Ib. 4 
Con. Eng. Chan. Rep. 409, 412; 1 Russ. & Mylne, 244; Wel- 
by v. Welby, 2 Ves. & Bea. 187, an heir was put to his elec- 
tion, between lands devised, and lands by descent. The 

Wnglish cases are all fully examined. In the City of Philadel- 
phia v. Davis, 1 Whart. 490; Girard, et al. v. City of Philadel- 
phia, 4 Rawle, 323—cases of doubt do not constitute cases of 
election. 

The fact that two have differed about the construction of a 
will, shows it not to be a case of election. Broome v. Monck, 
19 Ves. 609. Gilb. Eq. Cases, 15. 

There is an implied condition in all cases of election, that 
devisee will not, and ought not, to claim both estates. The 
case of Thelusson v. Woodford, does not aflect this cause, 
which is within Back v. Kett, Jacob, 534, and decided by it. 


Arcuer, J., delivered the opinion of this Court. 

The controversy in the present case, arises under the will 
of Caspar Mantz; and grows out of the following clause in the 
wili : 

“ And furthermore, I do hereby make and constitute my 
sister Theresa, my residuary legatee and devisee; and I do 
hereby give and bequeath to her all my money, choses in 
action, and all the rest, and residue, and remainder of my 
property, real, personal, and mixed, (not hitherto devised or 
bequeathed,) of which I am now possessed, or of which I may 
be possessed, at the time of my death; to her, my said sister 
Theresa, her heirs and assigns for ever.” 

Which said will was executed on the 9th day of August 
1832, 

On the 18th March, 1835, he purchased of a certain Joseph 
Kenega, a valuable farm, near Frederick town, for which he 
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duly obtained a conveyance; and died on the 29th October, 
1839. 

It appears by the facts in the case, that the testator left 
three sisters, Mrs. Harding, Mrs. Barr, and Mrs. McElfresh ; 
and that Mrs. McElIfresh is his residuary legatee and devisee. 
Among other things, the testator devised to John McElfresh, 
in fee, the husband of the residuary legatee and devisee, cer- 
tain real estate; and fifteen thousand dollars in cash, in trust, 
for the use of Mrs. Harding, for life, and after her death, the 
whole of the said property to go to Mrs. Harding’s children: as 
in the will is particularly specified. 

A devise of certain real estate, and thirty-two thousand dol- 
lars, besides bank, and turnpike stocks, particularly specified 
in the will, was made to the same trustee for the benefit of Mrs. 
Barr, for life, and after her death, for the benefit of her children ; 
as set forth particularly in the will. 

He also devised sundry lands to Mrs. McElfresh, her heirs, 
and assigns; and in the conclusion of his will, constituted her 
residuary legatee and devisee, in the terms which have been 
before set forth. 

The question submitted to us under the will, above adverted 
to, as appears by the agreement, and statement in the record, 


is, whether Mrs. Barr, by her tru claim the property 
devised in trust to her by the will ar Mantz; and also 
as heir at law, the one-third of the f the Kenega farm, 
purchased by Caspar Mantz after ‘ ~ ation of his will? 

The will not having been republi _ 3conceded, that the 
after purchased lands never passe: it; no matter how 
clear may be the intention of the ©, in the clause under 
consideration, to pass them. 

The answer to the question wi. > ad in the solution of 
the inquiry, whether the case i: lection, according to 
the principles of law applicable uch doctrine? The inap- 


plicability of the doctrine of eyu..able election, to this case, has 
been urged upon several grounds: 

Ist. On the intention of the testator, as deduced from the 
residuary clause. 

2nd. Its inapplicability to an heir at law. 
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3rd. Its supposed inapplicability to a clause in a will, wh ch 
although it may manifest the intention of the testator, is in it- 
self inoperative to pass any estate by the rules of law. Aud, 

4th. On the ground that the case before us, if the intent:on 
were even clear, and if applicable to an heir at law, is no. of 
such a character as comes within the most approved defin tion 
of the doctrine. 

1. No person will be compelled to make an election, unless 
the intention of the testator be sufficiently made out. There 
never can be a case of implied election, but upon a presumed 
intention of the testator. 3 Bro. Ch. 191, 1 Ves. Jr. 257, 557. 
The degree of intention necessary to raising a case of election, 
must plainly appear upon the face of the wil!. On the other 
hand, it is said, the court is not to refuse a‘‘ention, to what 
amounts to a moral certainty of the testator’s intention ; where 
that is to be gathered, either from the state of the property, or 
the purview of the will. 4 Bro. Ch, 24. 

What was then the intention of the testator in the residuary 
clause? It is supposed that the residuary clause may be con- 
strued, so as only to show an intent to pass, that which should 
constitute a residue of his then existing property, at the time of 
his death ; and not property, which, after the execution of his 
will, he might acquire. Such a construction would make the 
testator guilty of the folly of supposing, that without such clause 
either the residue at his death would not pass, by the term, “ of 
which I am now possessed,” or, that any portion of his proper- 
ty, constituting a part of the residuary, if disposed of by him 
in his life time, would pass under the will: a supposition we 
should not be justified in making, when the words, themselves, 
have so plain an import. His design is declared in express 
terms, to make her his residuary devisee ; and of what, he ex- 
plicitly announces, by devising the remainder of the property, 
of which he was then possessed, or of which he might be posses- 
sed at the time of his death; the term “ which,” referring in 
the mind of the testator to the word “ property,” and not to the 
word “remainder.” It then stands as a devise of all the estate 
of which he died possessed, or of which he might be possessed 
at the time of his death. 
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We agree with the Vice Chancellor, in 4 Sim., 520, that 
such words show in a most marked manner, that he intended 
to pass, not only the estates he had at the date of the will, 
but all that he should be in possession of, at the time of his 
decease. It cannot be denied, that the words would pass all 
the personal estate, that the testator was possessed of at his 
death; and if it is clear as to future personal estate, how can 
it be said he had not the same intention as to real estate, 
when they are both dispased of in the same sentence? Can 
any one say, that he had one intention as to personal estate, 
and a different intention as to the real estate, when he uses 
“the same words as to both.” And he overrules a contrary 
construction put upon words of the like import, in Back & Kett, 
Jacob’s Rep., 540. 

2. That this doctrine is applicable to an heir at law, is 
clear from the authorities. 2 Vern. 586; 2 Ves. Jr. 696; 2 
Scho. & Lef. 449; 2 Story Eq. note, 338; 2 Ves. Jr. 544, 559; 
2 Ves. & Bea. 187, are all cases where the heir at law was 
put to his election; and in 10 Ves. 598, the point was ad- 
mitted, that the doctrine reached the heir. The same doc- 
trine was applied in 2 Eq. Ca. 2, referred to in 2 Rop. Leg. 
405 ; and in the case of 2 Ves. & Bea. 187, it was applied in 
a case, in which the devise to the heir was inoperative. 

In the case of an express condition, there never could have 
been a doubt, because the testator may annex what condition 
he pleases to his estate. Why should not election occur in 
the case of an implied condition, if the intention be plain and 
clear, as against the heir? It is said, that the devise to the 
heir is read as if it were to him absolutely, if he confirm the 
will: if not, then in trust for the disappointed devisees as to so 
much of the estate given to him, as shall be equal in value to 
the estates intended for them. It is only carrying out a plain 
intent of the testator, and giving to the residuary devisee, that 
which the testator intended, and forbidding the heir from 
taking property not designed for him. From the earliest case 
on the subject, the rule is, that a man shall not take a benefit 
under a will, and at the same time defeat the provisions of the 
instrument. If he claims an interest under an instrument, he 
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must give full effect to it, as far as he is able to do’so. He 
cannot take what is devised to him, and, at the same time, 
what is devised to another ; although, but for the will, it would 
be his: hence he is driven to his election to say, which he will 
take. 

3. But we have seen that the will is inoperative to pass the 
lands acquired after its execution. Will this fact prevent the 
application of the doctrine, of election? The English cases 
since the revolution, are, we think, -decisive of this subject. 
13 Ves. 219; 4 Simons, 520; 4 Con. Ch. Rep. 412. The first 
of these cases was aflirmed in the House of Lords, and is con- 
sidered, notwithstanding the opinion of Sir T. Plummer, in 
Back & Kett, Jacobs, 534, as a case of great authority ; and is 
now the settled law of England. We could add nothing to 
the convincing reasons by which these cases are supported, 
by the judges who decided them. There are cases of void 
wills, such as the will by a feme covert, or an infant, which 
certainly, by established cases, will not demand an election; 
but these have been rightly placed on a ground, which does not 
affect the present question. So too, a will not executed and 
attested according to the statute, creates no case of election 
from implication. They are considered as no wills; they 
cannot be read as evidence; and there is nothing, therefore, 
to indicate intention. But in the case before us, the will is 
properly in evidence; and the intention is clearly indicated. 
The cases above referred to may be the first in which the 
law of election was applied to a will, ineffective to pass after 
acquired lands; but no case from the English books has been 
cited against such application, and we consider them as the 
strongest evidence of the pre-existing law? We have exami- 
ned an opposing case, cited from 1 Whar. Pen. Rep. 509, 
but cannot agree with it, in confining the rule of election to 
the operative parts of the will, from the fear of being led into 
error by endeavouring to give effect to an intention imputed to 
the donor. It would be only in such cases where the inten- 
tion was plain, that the rule would or ought to be extended, 
and when this is clearly ascertained, it would be unbecoming 
a court of conscience to allow the heir to take the devise to 











COURT OF APPEALS OF MARYLAND. 561 


himself, and also as heir, what was manifestly intended for 
another. 

4. The modern English cases do not, we apprehend, extend 
or enlarge the principle of election. That principle, as appli- 
cable to this case, we take to be this; that no one shall be per- 
mitted to take under an instrument, and defeat its provisions; 
or in the language of Lord Erskine, a person shall not claim 
an interest under an instrument, without giving full effect to 
that instrument as far as he can. Thisis not a new doctrine; 
it will be found to have been announced as long since as the 
case of Noys & Mordaunt, 2 Ves. 581. Lord Redesdale, in 2 
Scho. & Lef. 449, 451, says the general rale is, that a person 
cannot accept and reject the same instrument ; and he declares 
it to be the foundation of the law of election, upon which courts 
of equity, particularly, have grounded a variety of decisions in 
cases both of deeds and wills. 

The complainants allege in their bill, that after the death of 
the testator, Mrs. Barr was put in possession of the lands de- 
vised ; that she had ever since been in the enjoyment of the rents 
and profits; and had received the interest on the bank stock 
devised to her: and that her trustee had received in pursuance 
of the will, the sum of $32,000 for her use, and had invested 
the same; that she had made efforts to procure the payment of 
the interest from the said trustee, on the money bequeathed 
to her. 

It thus appears, that her trustee and herself, are in possession 
of all the estate devised to her; and she is claiming, as heir at 
law, the proceeds of the Kenega farm, purchased by the testa- 
tor after the date of the will. By the agreement of the parties, 
it is conceded, that the Court may make a decree in accordance 
with the doctrine of election, and to have the same effect as 
if a cross bill had been filed, to compel Mrs. Barr and her trus- 
tee to to make their election; provided, the Court should be of 
opinion, that Mrs. Barr could not claim the devises and be- 
quests made in her behalf; and also claim, as heir at law, her 
proportion of the lands purchased after the execution of the 
will; and that this is a case in which Mrs. Barr should be com- 
pelled to make her election. 
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We have seen, that the case before us is a proper case for 
election ; and we perceive nothing in the character of the trusts, 
which should forbid its application; or how any injustice could 
be done to the children of Mrs. Barr, who take, after her death, 
by the terms of the trust. If Mrs. Barr elected to take the 
property devised, then all her right and title in the property 
purchased after the date of the will, would be directed to be 
conveyed to the residuary devisee. If, on the other hand, she 
elected to take as heir the after purchased land, her life estate 
in the lands devised and in the property bequeathed, would be 
gone, and would pass to the residuary devisee; such an elec- 
tion, however, would not affect the persons in remainder, who 
would take their estates in the property devised ; just as they 
would have taken them, if there had been no case of election 
under the will. 

We shall, therefore, sign a decree, that Mrs. Barr and her 
trustee shall, within sixty days after service of a copy of the 
decree, make her election; either to take under the will, or to 
take her proportion of the Kenega farm, purchased by the tes- 
tator after the date of the will; and if she should fail to make 
her election within that time, that then she shall convey her 
part of the said Kenega farm, which descended to her on the 
death of the testator, to Theresa McElfresh, in fee simple ; and 
the decree shall provide, in case Mrs. Barr should elect to 
take the land descended to her, instead of the devises and be- 
quests to her by the will, that then she shall account for the 
sums by her received under the will; and that, thereafter, the 
said trustee shall hold the property devised and bequeathed in 
trust for Mrs. Barr, in trust during the life of Mrs. Barr for 
Mrs. Theresa McElfresh. And that the principles of this de- 
cree may be carried into effect, the decree of Frederick county 
court will be reversed, and the cause will be remanded to 


Frederick county court. 
Decree reversed and cause remanded. 
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ROBERT DRIPPS’ ASSIGNEES. 
In the District Court for the City and County of Lancaster. 


(1.) The acts of a special agent, exceeding his limited authority, are mere nulli- 
ties in regard to the principal. 

(2.) An authority to bid in certain property at sheriff's sale, for the principal, at 
a specified sum, is a special agency ; and the party thus authorized, if he bid a lar- 
ger sum in his own name, makes himself responsible as a purchaser, but not his 
principal. 

In the matter of the report of auditors on the account of 
Benjamin Eshleman and Cyrus Milner, assignees of Robert 
Dripps and wife, confirmed by the District Court, the 3rd day 
of September, 1844. 


The facts of the case appear in the opinion of the Court. 


Haves, President.—The auditors, among other things, report 
as follows: “ A claim for $2533.96, being a balance ona bond 
for $3000, secured by a mortgage on property of the assignor, 
and held by Jacob Eshleman, was presented to the undersigned 
auditors, for a dividend thereon. ‘The auditors, after hearing 
the testimony and the arguments of counsel in this case, were 
unable to agree, and respectfully refer the matter to the court, 
with the testimony to the point for their decision. 

“If the Court be of opinion, that Jacob Eshleman is liable or 
responsible for the acts of his son Dr. John K. Eshleman, as 
his agent, in the purchase of the property of John Dripps, 
(upon which this mortgage was a lien) at the sheriffs sale, 
then in that case, the auditors are of opinion, that he, Jacob 
Eshleman, is not entitled to a dividend on the balance of his 
bond ; and the balance in the hands of the assignees should be 
distributed as in the preceding apportionment. 

‘‘ But should the Court decide, that Jacob Eshleman, is not 
liable or responsible for the acts of his son, Dr. John K. Eshle- 
man, as his agent for the purchase of the property as above 
stated, then and in that case, the auditors think he is entitled 
and should be allowed a dividend on the balance of his bond : 
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and that the balance in the hands of the assignees should be 
distributed and apportioned as follows, to wit,” &c. 

The facts applicable to the point thus submitted, appear from 
the testimony to be these. Robert Dripps, on the 23rd of Feb- 
ruary, 1842, executed a mortgage of certain land tenements, 
and premises, described therein, to Jacob Eshleman, to secure 
the payment of a bond, which he had given to the latter, con- 
ditioned for the payment of $3000, with lawful interest. This 
mortgage which is the same that is referred to in the report, 
was duly recorded ; and on the 16th of November, in the year 
1842, Robert Dripps conveyed the mortgaged property to John 
Dripps. On a judgment obtained by the Lancaster county 
Bank against John Dripps, this property was seized in execu- 
tion, and sold under an alias venditiont exponas, by the sheriff 
to John K. Eshleman on his bid for three thousand and one 
dollars, he giving the usual judgment security for the payment 
of the purchase money, and signing the conditions of sale. 
Subsequently, John K. Eshleman, moved the Court to set aside 
the sale, and also to open the judgment which had been entered 
up against him for the amount of his bid; and several deposi- 
tions on each of the motions, were taken and produced at the 
hearing. His motions were not granted; and the sheriff ac- 
knowledged his deed for the premises. 

Afterwards, Jacob Eshleman proceeded by a scire facias 
upon his mortgage, and recovered judgment; and on a /evari 
facias, issued thereon, the property was sold to him for nine 
hundred and fifty dollars——the sum mentioned in the writ to 
be levied, being 3415 dollars, which Jacob Eshleman lately re- 
covered in the District Court against the said Robert Dripps, 
of debt, and $8.553 damages, &c. Deducting the sum of 950 
dollars from the debt and interest thus recovered, the balance 
is left, on which Jacob Eshleman claims a dividend as due from 
Robert Dripps’ assignees on his bond. 

Among the statements and allegations on the part of John 
K. Eshleman, at the hearing of his motions, it was said, that 
he was attending at the sale as the agent of his father, under 
special instructions to bid a small sum, if necessary, not how- 
ever more than it might cost to recover upon the mortgage ; 
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which Jacob Eshleman estimated to be about forty or fifty dol- 
lars. Instead of this he bid $3001. He bid as if for himself. 
He signed the conditions in his own name as purchaser ; and 
gave his own obligation to pay the purchase money. The 
sheriff returned the property as sold to him, and to him ac- 
knowledged his deed. In none of these transactions was 
Jacob Eshleman mentioned or recognized as the purchaser. 
Nor did he claim to beso considered, but at all times rejected 
the idea. He indeed, asserted, that he had authorized John K. 
Eshleman to bid in the property for a small sum equivalent to 
the probable expense of a suit on his mortgage, if nobody else 
would bid upon it ; but never admitted that he had authorized 
him to go further, much less to make such a bid as $3001. It 
is clear that none of the evidence shows that any other authori- 
ty was given. 

Now, if he authorized John K. Eshleman to bid his property 
in for a small sum, equivalent to the expense of suing out his 
mortgage, what was the character of John K. Eshleman’s 
agency, under such instructions? Was he a general or special 
agent ? 

“ The distinction,” says Judge Story (Agency §21) “ between 
general and special agency as to the rights and responsibilities 
the duties and obligations, both of principal and agents, is very 
important to be carefully observed, as the doctrines applicable 
to one of them, totally fail in regard to the other.” 

(§17.) “ A special agency properly exists when there is a 
delegation of authority to do a single act, a general agency ex- 
ists where there is a delegation to do all acts connected with a 
particular business. Thus a person who is authorized by his 
principal to execute a particular deed, or to sign a particular 
contract, or to purchase a particular parcel of merchandise is 
a special agent. But a person who is authorized by his prin- 
cipal to execute all deeds, sign all contracts, or purchase all 
goods required in a particular trade, business, or employment, 
is a general agent.” 

According to this exposition, John K. Eshleman, was but a 
special agent of Jacob Eshleman. He was authorized to do 
the single act of bidding off, for his father, this land, &c., for a 
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small sum, equal to the probable expense of suing the mortgage. 
In the case of a special agent, if he exceed the special and 
limited authority conferred upon him, the law clearly is, that 
the principal is not bound by his acts, but they become mere 
nullities, so far as he is concerned. John K. Eshleman, in bid- 
ding $3001 dollars, unquestionably exceeded the limited author- 
ity given him by Jacob Eshleman. Accordingly both, as well 
as the sheriff, treated the sale as if Jacob Eshleman had nothing 
to do with the purchase ; and rightly : for the moment John K. 
Eshleman went beyond his authority, his acts became his own, 
and were not those of his principal, and were binding upon 
himself and no one else. It results, that Jacob Eshleman was 
no otherwise affected by the purchase of John K. Eshleman, 
than he would have been, if the same had been made by any 
other person whatever. 

The consequence is, that his mortgage was not legally or 
equitably satisfied by that sale, either wholly or in part; and 
he was as much entitled to proceed to sue upon it in order to 
sell the mortgaged premises, as if the sale on the venditiont 
exponas had not occurred. Having sold under the mortgage 
and purchased in the premises for $950, whilst his debt was 
$3415, with interest from the 12th of June, 1844, the greater 
part remains unsatisfied. For this balance, his claim now in 
question is made upon the assignees of Robert Dripps. It is 
founded upon the bond which the mortgage was given to se- 
cure, and which, being a security for the debt, is only so far 
satisfied, as the debt has been paid by the purchase money of 
the sale upon the mortgage. The balance is, therefore, a legal 
claim upon the assignees. 

The opinion of the Court being that Jacob Eshleman is not 
liable or responsible for the acts of his son, Dr. John K. Eshle- 
man, as his agent in the purchase of the property at the sheriff's 
sale, under the venditioni exponas, at the suit of the Lancaster 
Bank against John Dripps,—the second or latter mode of dis- 
tribution by the auditors in their report, is confirmed. 
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WIENER vt. DAVIS er at. DEFENDANTS, PEASE er at. 
GARNISHEES. 


In the District Court for the City and County of Philgdelphia. 


ATTACHMENT IN EXECUTION. 


In attachments in execution, an office rule may be entered upon the garnishee 
to answer on 20 days notice, conformably to the 41st rule of Court relating to 
foreign attachments. 


Mr. Brooke, for the plaintiff, stated to the Court that in this 
case interrogatories had been filed, and aa an office entered 
upon the garnishees to answer—that objection had been made to 
this rule upon the supposition that such rules could be obtained 
only on motion—that there was no general rule of Court 
upon the subject, and that there had been diversity of practice. 
He referred to the 56th section of the act relating to the com- 
mencement of actions (Penn. 522) which, in cases of foreign 
attachment, directs the Court, upon the motion of the plaintiff, 
to grant arule upon the garnishee to answer, &c. Rule XLI. of 
this Court, authorizing the plaintiff to enter such rule in the 
prothonotary’s office, 35th section of the act relating to execu- 
tions, Purd. 446, directing that the proceeding in case of at- 
tachment in execution should be in the manner allowed in the 
case of a foreign attachment. 


The Court said, that the practice in cases of attachments in 
execution should be conformable to the 41st rule, relating to 
proceedings in foreign attachment, and that a rule upon the 
garnishee to answer, on not less than 20 days’ notice, might be 
entered in the prothonotary’s office at any time after the re- 
turn of the writ. 
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CAPEL AND OTHERS v. JONES. 


Court of Common Pleas, Westminster. 


Declaration for libel, affecting the plaintiffs in their business as sharebrokers, 
after stating that the plaintifls had bought, as sharebrokers, on account of the de- 
fendant certain shares in a railway company, set out the alleged libel, as published 
in a news#Mper, and which, after commencing with the word “ warning,” proceeded 
to inform the plaintiffs, that the shares so bought, “ under a false representation of 
the market, at 8/. per share,” and “ sanctioned” by the defendant, were being sent 
to the committee of the railway company, with instructions to return the deposit 
balance to the defendant ; and that, unless the plaintifls arranged to return such de- 
posit money to the defendant, with certain expenses, the defendant would adopt le- 
gal measures. The alleged libel then stated the following :—“the amount will be 
taken by instalments, on security being deposited with any bankers but thosé who 
recommended C. & Co.,” (meaning the plaintiffs.) He/d, that, in the absence of 
any colloquium or inuendo explaining the meaning to be attached to the words, 
the publication was not libellous. 


Case for a libel. The declaration, after reciting that the 
plaintiffs carried on the business or profession of stockbrokers 
and sharebrokers, and that they had been employed by the de- 
fendant, in the way of their said business, to buy on account 
of the defendant 200 shares in the Manchester and Southamp- 
ton Railway Company, and that they had so bought the same, 
alleged, that the defendant, intending to injure the plaintiffs in 
the way of their said business, and to cause it to be suspected 
and believed that the plaintiffs had conducted themselves in the 
way of their said business, in the said purchase of the said 
shares, in a deceitful, unfair, dishonourable, and unbusiness-like 
manner towards the defendant, and thereby to prejudice and 
ruin the plaintiffs in the way of their said business, heretofore, 
to wit &c., did falsely, wickedly, and maliciously compose and 
publish, and cause and procure to be composed and _ published 
in a certain newspaper, called The Daily News, of and con- 
cerning the plaintiffs, in the way of their said business and 
profession, a certain false, scandalous, malicious and defama- 
tory libel, containing therein the false, scandalous, malicious, 
defamatory, and libellous matters following of and concerning 
the plaintiffs, and of and concerning them in relation to their 
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said business and profession, and of and concerning their pur- 
chase for the said defendant of the said shares or scrip cer- 
tificates; that is to say, “ Warning—James Capel, Norbury, 
Trotter, & Co., sharebrokers, (thereby meaning the said plain- 
tiffs,) are informed, that the 200 Manchester and Southampton 
Railway shares bought by James Capel, (meaning the said 
shares so bought by the said plaintiffs as aforesaid,) under a 
false representation of the market, at 82. per share, or 16251. 
and sanctioned by Charles Jones, (meaning the said defendant,) 
and paid for at the time of purchase, that he forthwith sends 
them to the Manchester and Southampton committee, with in- 
structions to return the deposit balance to him, (meaning the 
said defendant,) unless Capel & Co. (meaning the said plaintiffs) 
claim it, or elect to proceed, and unless Capel & Co., (meaning 
the said plaintiffs,) within the present year arrange to return 
the 16252. to him, (meaning the said defendant,) also the 7/. 
expenses incurrred for advertisement and solicitor to procure 
proof of having paid Capel & Co. (meaning the said plaintiffs) 
1600/., and 25/. commission, C. J. (meaning the said defendant) 
will adopt legal measures. The amount will be taken by in- 
stalments, on security being deposited with any bankers but 
those who recommended Capel & Co.,” (meaning the said 
plaintiffs.) By means &c. Special demurrer thereto, and 
joinder therein. 


T. Jones, (Tatrourp, Serjt., with him,) in support of the 
demurrer.—The declaration does not disclose in the absence 
of sufficient inuendoes, anything which is libellous upon the 
plaintiffs. There is nothing moreover to show that the 
making of the false representation, alleged to have been made, 
is to be imputed to the plaintiffs. [Witpe, C. J.—It is difficult 
to understand what is the libel imputed. Cresswett, J.— 
Does it amount to more than a charge of negligence 7] 

The Court then called on 


CuannELL, Serjt., to support the declaration—An inuendo 
is only necessary when, in the declaration, it is wanted to give 
to the libellous words a more aggravated import than their 
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ordinary meaning, or when the words are covert and other- 
wise unintelligible. It is sufficient if there can be collected 
from the whole of the libellous words set out, an imputation on 
the plaintiffs in the way of their business, which is the case in 
the present declaration. The question is, not whether any and 
what part is libellous, but whether reading the whole it does 
not impute such misconduct to the plaintiff in the way of 
their business, as to be the subject of libel. [Cresswett, J. 
—You have not fixed in the declaration any meaning to the 
words: can the Court say they mean more than that the de- 
fendant employed Capel & Co. to buy shares, and that unless 
they return the purchase-money to the defendant, he will adopt 
legal measures, and that he will not trust the bankers who 
recommended Capel & Co.? Is that a libel on Capel & Co.? 
Wixpr, C. J.—The supposed libel seems only to be a piece of 
impertinence; but it must go beyond that to be libellous. What 
has the writer said to bring Capel & Co. into disrepute in con- 
sequence of any want of care or integrity which might affect 
their character as sharebrokers?] It alleges that the amount 
is to be taken by instalments, on security being deposited, 
which would cast an imputation on the want of means of the 
plaintiffs to pay. [Witpe, C. J.—Then why do not the plain- 
tiffs pledge themselves to that by a proper inuendo in the decla- 
ration ?] It is sufficient, it is submitted, if the whole taken to- 
gether imports a libel. 


Wipe, C. J.—The Court is bound so to deal with this case 
as if it had arisen after verdict and in arrest of judgment, be- 
cause in substance the question is, whether the supposed libel 
contains such an imputation that it may be the foundation of 
an action for libel. The plaintiffs have not thought it safe to 
attach any meaning to the whole or any part of the words 
used to show that they were such as to injure them in respec- 
tability of character; but if, by any reasonable intendment, 
the jury could find that there was a charge reflecting on the 
character or conduct of the plaintiffs as men of business, it 
would be the duty of the Court to hold it as libellous. Still the 
Court must see whether, on the face of the declaration, by any 
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reasonable construction, such an imputation can be reasonably 
intended. Indeed instances have occurred where the jury 
have found, that there was evidence that the words used were 
injurious to the plaintiffs character, and yet the Court have 
arrested the judgment, because they thought that the words 
did not warrant the charge of libel, and would not even intend 
that the jury had such evidence before them. The cases of 
Hearne v. Stowell, 12 Adol. & Ell. 719; and Goldstein v. Foss, 
6 B. & C. 154, are to that effect. In the absence here of any 
colloquium or inuendo to show that the words were intended 
to bear a meaning different from their ordinary meaning, there 
does not appear any libellous imputation. The alleged libel 
here begins by stating a purchase of shares under a false rep- 
resentation of the market ; that is not libellous, for it cannot be 
said to impute a want of integrity on the part of the plaintiffs ; 
but if this were at all equivocal, it is removed by the subsequent 
words, “and sanctioned by Charles Jones,” the defendant. 
The defendant afterwards claims a return of the deposit, but 
on what grounds it is not stated, and there is nothing thereby 
to show any reflection was meant on the conduct of the plain- 
tiffs, as it does not appear that they stood in such relation to 
the company to give rise to such claim for a return being 
made on them. Then the libel proceeds to threaten the adop- 
tion of legal measures; but such a threat cannot of itself be 
the subject of an action. The only part which occurred to me 
as doubtful, was the statement that the amount was to be taken 
by instalments. It seemed questionable whether it might not 
mean that the plaintiffs were of such limited means as to re- 
quire time to pay. It is not, however, accompanied by any 
inuendo giving to it any meaning, and I cannot say, in the ab- 
sence of such, that it does impute insolvency or the want of 
time to pay. The reference to the bankers, if anything, is an 
impertinence on the bankers, who are not plaintiffs ; and though 
it may be put forth to annoy the plaintiffs, it conveys thereby 
no imputation on their character. On the whole, I am of 
opinion that there is nothing to warrant a verdict being found 
by the jury for the plaintifis, and, therefore, to allow it to go 
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before a jury would only be suffering the incurring of a need- 
less expense. The judgment should be for the defendant. 
Cottman, J., concurred. 


CressweE t, J.—The plaintiffs have not attempted, by any col- 
Joquium or inuendo, to say what is the libel imputed, but have 
left it in uncertainty. In Goldstein v. Foss, Lord Tenterden, 
alluding to the libel there imputed, which was, that the plain- 
tiff was an improper person to be proposed as a member of a 
certain society, says, “ There may be so many reasons why a 
person may be deemed unfit to become a member of the so- 
ciety, without casting any injurious reflection upon him, that I 
think we cannot possibly say, with any degree of certainty, 
that such was the intention with which this alleged libel was 
published.” So here, the Court cannot, with any certainty, 
say, that anything libellous in this publication was intended. 

Vaueuan Wittiams, J., concurred. 

Judgment for defendant. 


Monthly Intelligence. 


Hon. Witu1am Kent, the successor of Professor Greenleaf in the law 
department of Harvard University, has resigned his professorship in that In- 
stitution. 


CAPITAL PUNISHMENT. 


We copy from the London Law Magazine for August 1847, a statement 
showing the effect of the abolition of capital punishment in England on the 
increase of certain crimes. We confess it is with astonishment that we 
contemplate the fearful results produced by the reform of the penal code in 
that country. We trust, however, that they are attributable quite as much 

















MONTHLY INTELLIGENCE. 573 


to the suddenness of the change from the old system, as to the failure of a 
more moderate punishment than that of death, as a means of restraint. 
The statement, it will be observed, embraces three quinquennial series, viz., 
1831—1836, 1837—1841, 1841—1846. 


“ The law remained with little modification until 1831. With the second 
period, 1832—1536, commenced those extensive changes in the law by 
which capital punishment was abolished for the following offences :— 

In 1832. For cattle, horse and sheep stealing, and larceny to the value of 

5/. in dwelling-houses, by the act of 2 & 3 Will. IV. ce. 62. 
For forgery, except of wills and powers of attorney to transfer 
government stock, by 2 & 3 Will. IV. c. 123. 
1833. For house-breaking, by the 3 & 4 Will. IV. c. 44. 
1834. For returning from transportation, by the 4 & 5 Will. IV. c. 67. 
1835. For sacrilege and letter-stealing by servants of the post office, 
by 5 & 6 Will. IV. c. 81. 

Tt was in the first year of the next period, 1837—41, that the most ex- 
tensive alterations were made in the criminal code. This was done by the 
six acts of the first year of the present reign, which abolished capital punish- 
ment for— 

Forgery in al] cases remaining capital, by 1 Vict. c. 84. 

Attempts to murder, when unattended by bodily injuries dangerous to 
life, by 1 Vict. c. 85. 

Burglary, except when persons in the dwelling are wounded or assault- 
ed, and stealing in dwelling-houses, persons therein being put in 
fear, by 1 Vic. c. 86. 

Robbery, unless wounds are inflicted, by 1 Vict. c. 87. 

Piracy, except murder is attempted, by 1 Vict. c. 88. 

Arson, except of dwelling-houses when persons are therein, and of ships 
when life is endangered, by 1 Vict. c. 89. 

With several other offences, which are obsolete or of rare occurrence. 

In the last of the above periods capital punishment was abolished in 1841, 
by the act of the 4 & 5 Vict. c. 56, for— 

Rape and carnally abusing infants. 

Riot and felonious demolition of property, 

Embezzlement by servants of the Bank of England and South Sea 
Company. 

Thus the criminal law, which only a few years since subjected to the 
punishment of death a trifling theft, even though unattended by any act of 
violence, has, by these extensive changes, been so modified as to restrict 
that extreme penalty to— 

High treason. 

Murder and attempts to murder, when bodily injuries are inflicted by 
which life is endangered. 

Unnatural offences. 

Arson, when life is endangered. 

Piracy, when murder is attempted. 

Robbery, when wounds are inflicted. 

Burglary, with violence to persons in the dwelling. 

Displaying false lights in order to wreck ships at sea. 

It is to be observed that the executions have been confined, during the 
last ten years, to murder and aggravated attempts to murder. 

The table which follows is intended to show the increase or decrease of 
the commitments which has followed the abolition of the capital punish- 
ments, and the diminished proportion of executions for the offences still re- 
maining capital. 
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Number of Commitments for Offences which were Capital in the Year 1831, 
in each of the Five Years ending with the Year 
| 
1831. 1836. 1841. 1846. 
1 Offences against the Person. 
Marder. . 1 i ts 317 355 284 360 
Attempts toMurder . . «+ - 453 668 937 1,099 
Attempts to procure the Miscarriage 2 17 29 
of Women ... - - S$ 
«ow lees ee * 69 123 122 292 
Ms « @ e's be & @ % 252 278 319 597 
2. Offences against Property, with Violence. 
a ee a 58 73 42 57 
Borglery' «5 3 3 8 1,299 1,060 2,154 2,701 
Housebreaking ... - 2,966 2,744 2,856 2,860 
Robbery . . «© «© «© «© © « « 1,871 1,829 1,579 2,012 
Larceny in Dwelling Houses, ~? 10 15 17 
sons therein being put in fear 
a Pr 52 4 8 24 
3. Offences against Property without Violence. 
Cattle Stealing ..... 171 191 205 220 
Horse Stealing ..... - 946 913 799 747 
Sheep Stealing ..... . 1,239 1,312 1,750 1,543 
Larceny to the value of 5/. in Dwel- 834 876 897 992 
ling Houses. . ee fake 
Secreting and stealing Letters by ’ 
Servants of the Post Office . é 17 24 63 85 
4. Malicious Offences against Property. 
a + ss. Xe me eS 212 366 183 581 
——— Riots and destruction of 2 148 135 17 138 
roperty. ». «© « «© «© « « 
Killing and maiming Cattle . . 47 159 153 182 
5. Forgery and Offences against the Currency. 
Forging and uttering Forged Bank 
of England Notes. . .. . 7 29 50 25 
oo “ra a other Forged 240 321 514 706 
a a, a a ne ae 45 70 61 85 
Feloniously uttering Counterfeit Coin 26 5 
C Gil Gam 2 tte te tes 81 25 29 18 
11,415 | 11,570 | 13,054 | 15,370 





The increase therefore of these very offences has been no less than 34.5 
per cent. in fifteen years! Whilst the number of attempts to murder, rapes, 
burglaries, robberies and arsons have increased since 1836, that is, during 


ten years, in the early part of which they ceased to be capitally punished 


7 


to the following enormous extent: Attempts to murder, 64.52 per cent. ; 
Rapes, 114,74 per cent.; Burglaries, 154.31 per cent.; Forgeries, of both 
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classes, 108.85 per cent,; Arsons, 58.74 per cent.! And yet we are told 
that crimes diminish in proportion as capital punishments are abolished ! 
The assertion has no other foundation than its audacity. Murder it will be 
observed, which is not exempted from capital punishment, has very slightly 
increased last year, and during the last five years has actually decreased !” 





SIR DAVID POLLOCK, 


This gentleman was the eldest of those three brothers, whose success in life 
has been as remarkable as it was meritorious. Through their talents, indus- 
try, and perseverance, the name of Pollock is now rendered famous, both in 
arms and in law. Sir David Pollock was born in 1780: he received his educa- 
tion at Edinburgh College. He was called to the bar by the honourable 
society of the Middle Temple, the 28th January, 1803; and had for many 
years a prosperous practice on the Home Circuit. He alsoobtained consider- 
able business in the Insolvent Debtors’ Court, and in Parliamentary Com- 
mittees. He was a Queen’s Counsel, a Bencher of the Middle Temple, and 
Recorder of Maidstone, Tenterden, and Dynchurch. 

A few years ago he was appointed a Commissioner of the Insolvent Court, 
and in 1846, he was made Chief Justice of Bombay, and received the honours 
of knighthood. His death occurred at Bombay in May last. Sir David, as 
is well known, leaves among his surviving brothers, Sir Frederick Pollock, 
present Chief Baron of the Exchequer, and Sir George Pollock, one of the 
heroes of the late war in India. Sir David had a numerous family of his 
own; two of his sons are eminent solicitors, and one of them, we believe, 
has a legal appointment at Bombay. 


i 


New JJublications. 


Tue History or THE PLeAs or THE Crown. By Sir Matruew Hate, Knt., 
sometime Lord Chief Justice of the Court of King’s Bench. First publish- 
ed from his lordship’s original manuscript, and the several references to 
the record examined by the originals, with notes by Soromon Emnyn, of 
Lincoln’s Inn, Esq., with a table of the principal matters. First Ameri- 
can edition, with notes and references to later cases by W. A. Sroxes, 
and E. Incersox1, of the Philadelphia Bar. In two volumes. Philadel- 
phia, Robert H. Small, 1847. 


It is with great pleasure that we announce this valuable contribution in 
aid of the knowledge of the criminal law in this country. The great work 
of Sir Matthew Hale had lost, in a great measure, its use as a book of con- 
stant reference, owing as well to the more practical character of some 
modern treatises on criminal law, as to the want of a convenient edition. 
All writers on the subject, however, have regarded him as the great father 
of the criminal law, and the Historia Placitaram Corone, have always 
held a position as conspicuous in that branch of the science, as the celebra- 
ted Institutes of Sir Edward Coke, in the other departments of the common 
law. Such a book, edited with conscientious industry and judgment, must 
of course, be of great value to every lawyer, indispensable indeed, to one 
whose object is rather petere fontes quam sectari rivulos, The notes of 
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the American editors, Messrs. Stokes and Ingersoll, give the book great 
practical value, and render it, with Mr. Wharton’s recent work on Ameri- 
can Criminal Law, the most important acquisitions which this department of 
the law has received in this country. No one who has not made the effort, 
can form an idea of the difficulties which surround an attempt to collect the 
various scattered decisions of the courts in this country, upon this subject, 
and to mould into any thing like a harmonious system their conflicting 
opinions, so as to present the true features of an American criminal code. 
This task, the American editors have fulfilled with as much success, as, in 
the necessarily confused state of the subject, could be expected. There are 
many notes relating to certain peculiarities in our criminal practice, which 
will be read with great interest. That on the general subject of the writ of 
habeas corpus, vol. Il. p. 148, evinces much industry, and is written with 
accuracy and precision. There is hardly a matter in the whole scope of 
criminal practice in reference to which there seems to be such a diversity 
of opinion and practice as that of the habeas corpus, and the Editors will, 
we feel satisfied, perform a very great service to the due administration of 
public justice, if their discussion serves in any manner to circumscribe the 
functions of that writ within its ancient limits. 

We observe that in a note to p. 378, Vol. IL, in speaking of the disquali- 
fication of witnesses on the ground of infamy, the Editors seem to think, 
that the production of the record of the conviction of the witness without a 
judgment of the court upon that conviction, should render the witness in- 
competent. Although this view may seem to receive some countenance from 
the text of Sir Matthew Hale, it is not, as indeed is admitted, the doctrine 
of more modern writers, and is certainly in direct collision with the every 
day practice of the Courts. The notes on the title of Treason, a subject, by 
the way, on which the authority of Lord Hale is yet pre-eminent, will be 
found valuable on that comparatively barren title in our own law. 

A note on Deodands, vol. 1., 423, will be found curious and interesting to 
the legal antiquarian. 

The work is contained in two handsome volumes, well printed, and with 
a copious index. We think, however, that the convenience of reference 
would have been promoted, had the titles of the contents of the pages been 
placed at the top of each page, instead of the title of the work. 


Tue Areument List of the Law Academy of Philadelphia, 1847,-48. 


We are pleased to find that we augured well of the success of the Argu- 
ment List of the Law Academy. ‘The volume befere us shows from its in- 
creased bulk, the neat and methodical arrangement of its matter, and the 
care bestowed upon the preparation of the cases, that no efforts have been 
spared to add to its usefulness or interest. The various modes in which 
questions present themselves for argument at law and in equity, motions 
for new trial, and in arrest of judgment, cases stated, applications for in- 
junctions, hearing on bill and answer, &c., are well illustrated, and are 
creditable to the industry and skill of the officer of the association upon 
whom this duty devolves. 
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Digest of Cases. 


CASES DECIDED IN 1845 AND 1816 IN MASSACHUSETTS, NEW YORK, PENNSYL- 
VANIA, VIRGINIA, NORTH CARULINA, AND SOUTH CAROLINA. 


(Concluded from page 548.) 
VENDOR AND PURCHASER. 


19. The mere concealment of a material fact by the seller will not vitiate 
such a contract, where the buyer examines for himself, and has an opportuni- 
ty of judging as to the existence of the fact. Id. 

20. Falsehood by the seller in matters of opinion, will not vitiate such a 
contract, and falsehood in matters of fact, will only vitiate it where the 
buyer had no fair opportunity of judging for himself, and relied upon the 
representations of the seller, or where the fact was peculiarly within the 
knowledge of the seller. Id. 

21. Vendee put into possession of the land, bound to pay interest on the 
purchase money. Oliver’s executor vy. Hallam’s administrator, 1 Grat. 298. 

22. Interest on purchase money not recoverable from a vendee who has 
never been in possession. T'yson v. Passmore, 2 Barr, 122. 

23. A. agreed to sell the whole of a tract of vacant land, alleging a war- 
rant he held would entitle him to obtain a title from the State. Articles 
were then drawn for the land to be acquired under said warrant. The law 
only permitted him to acquire a part under this warrant, which he did, and 
offered to convey. He then procured a warrant, &c., for the residue ; and 
the vendor was held entitled to recover in ejectment, in the nature of a bill 
for performance, the part thus subsequently required. Id. 

24. On an agreement to convey, equity will turn the party into a trustee 
when he subsequently acquires the property. Id. 

25. Misrepresentation of the effect of a written agreement at the time of 
execution, must be made good. Per Gibson, C. J. Id. 

26. On the sale of the equitable interest of a vendee under articles, the 
proceeds are to be distributed, according to the priority of the lien. Carne- 
ghan v. Brewster, 2 Barr, 4\. 

27. Nor is this rule altered by the fact, that on the first of two judgments 
for instalments of the purchase money, bail in stay of execution has been 
given, and the plaintiff has received the money on the second judgment and 
execution. Id. 

28. Purchaser rescinding an agreement for conveyance, need not surren- 
der the agreement until he has been repaid and he may surrender on the 
trial. Spalding v. Hedges, 2 Barr, 240. ; 

29. Where, upon a sale of personal property, consisting of heavy articles, 
as lumber lying upon a dock, which had been previously measured, the ven- 
dor and vendee, being at the place where the property is, agree upon a sale 
by words in-presenti, and there is nothing to be done to ascertain the quanti- 
ty, quality or value of the articles, and then payment is postponed till ano- 
ther time, or till the happening of some other event, the property is deemed to 
be delivered and the sale is complete. Shindler v. Houston, 1 Den. 48. 

30. In executed contracts for the sale of personal property, where there 
is neither fraud nor express warranty, the purchaser takes the property at 
his own risk, as to its quality and condition. Moses v. Mead, 1 Den. 378. 

31. Where provisions are sold as merchandise, there is no implied war- 
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ranty of soundness, but it seems that where they are sold for domestic use, 
the law presumes that the seller is acquainted with their quality, and he is 
liable to the purchaser if they turn out to be unwholesome. Per Bronson, 
C.J. Id. 

32. Where property is sold with an understanding that it is unsound from 
any cause, and in consequence of such understanding it sells for less than 
it would otherwise have brought, there shall be no general implication of 
warranty ; and in every such sale the vendor shall be held free from liability, 
unless he has been guilty of deceit, or such false representation as was cal- 
culated to suppress inquiry, or lull the suspicions of a reasonable man. 
Watson v. Boatwright, 1 Rich. 402. 

33. There is no warranty of value, on the sale or exchange or the paying 
away of genuine bank notes, and it seems there is a warranty of the genuine- 
ness of a note sold or paid away. Edmunds v. Diggs, 1 Grat. 359. 

34. The maker of two promissory notes which were past due, in order to 
obtain a renewal for three months, agreed with the holder to give him a new 
note for the aggregate amount of principal, and pay the discount upon it 
and the back interest, and in addition, to transfer to the holder at par, drafts 
on New York and Albany worth three-fourths of one per cent. pre- 
miums to an amount equal to the debt; held that the new note given pur- 
suant to the arrangement was void for usury. The 8. C. Bank v. Scher- 
merhorn, 1 Den. 133. 

35. Every attempt by a bank to put upon a borrower bank bills, not its 
own, and below par at that time and place, is usurious, unless the bank by 
its contract of loan, engage to make the notes good as cash. Bank of the 
State v. Ford, 5 Tre. 692. 

See Constitutional Law, 3.—Contract, 17.— Debtor and Creditor, 11.— 
Evidence, 22, 24.—Mortgages, 3.—Sheriff, 9.— Trusts and Trustees, 15. 


Verpict.—See Evidence, 12.— Vendor and Purchaser, 2. 
WAGERS. 


1. Though a party who has bet money upon the result of an election is 
entitled to recover the same of the stakeholder, yet where the deposit was 
made in the bills of a bank which failed before the suit was brought and no 
demand had been made of the stakeholder and there was no evidence that 
he had parted with the bills, it was held that he was only liable for the 
value of them at the time of bringing the action. Fowler vy. Van Surdam, 
1 Den. 557. 


Warranty.—Sce Vendor and Purchaser, 8, 30, 31, 32,33.— Witness, 13. 
WITNESSES. 


1. Whether a witness is competent, by reason of intoxication, is in the 
discretion of the court. Gould v. Crawford, 2 Barr, 89. 

2. One not made a party defendant, cannot be objected to as a witness on 
the allegation that he is liable to plaintiff. Id. 

3. Where a witness has no home or family, his deposition taken out of 
o- oe ie at a place where he was at work, when last heard of, may 

read. 

4. The evidence of a deceased witness may be stated in substance, the 
precise words are unnecessary. Id. 2 Barr, 89. 

5. A judgment creditor of one who may be insolvent is a competent wit- 
ness for him, in a suit for the recovery of land. Id., 2 Barr, 55. 

6. A clerk of a corporation is a competent witness to identify its books 
and verify its records, though he is a member of the corporation, and in 
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terested in the suit in which those books and records are used as evidence. 
Wiggins v. F. B. Church, in Lowell, 8 Met. 301. 

7. A devise of a power to an executor to sell land, or a devise of the land 
to him in trust to sell, does not give him such an interest in the land as dis- 
qualifies him from being an attesting witness to the will. Tucker v. 
Tucker, 5 Ire. 161. 

8. An executor is a competent attesting witness to a will of real property. 
Henderson v. Kenner, 1 Rich. 474. 

9. An executor is an incompetent attesting witness to a will of personal 
property, under the act of 1824. 'aylor v. Taylor, 1 Rich. 531. 

10. An executor claiming no interest as legatee or devisee under the 
will, and not being liable for costs, is a competent witness to sustain the 
validity of the will under which he acts. Id. 

11. An executor, defendant cannot be a witness to charge himself, there- 
by discharging the land of a devisee, co-defendant, of the decedent's debts, 
Hunt v. Moore, 2 Barr, 165. 

12. An executor having paid a legacy, is incompetent as a witness to 
establish the will on an issue of derisavit vel non. Hinkle v. Eichelberger, 
2 Barr, 483. 

13. These words in the habendum of a quit claim deed, from A. to B., 
“to have and to hold the aforementioned premises to B., his heirs and 
assigns forever, so that neither I, the said A., nor my heirs, nor any other per- 
son claiming from or under me, shall or will, byany way or means, have, claim, 
or demand any right or title to the aforesaid premises,” constitute a cove- 
nant of warranty or quiet enjoyment against all persons claiming under or 
from A.: If, therefore, A. afterward conveys the same land to C., by deed 
of warranty in the usual form, and C. brings a writ of entry to recover the 
land from A., C. is a competent witness for A. in the trial of the case, his 
interest on one side being counterbalanced by his interest on the other. 
Newcomb v. Presbrey, 8 Met. 406. 

14. A’party to a sealed note to which payment with leave, &c. has been 
pleaded, is competent to prove an extension of time to himself; thereby 
discharging another party who was a surety, notice having been given of 
this fact under the plea. Miller v. Stem, 2 Barr, 236. 

15. One who has acquired an interest in a debt by assignment, is incom- 
petent as a witness in a suit for its recovery, even though he has reassigned 
his interest, and pays all the costs into court. Clover v. Painter, 2 Barr, 46. 

16. Assignor of a debt cannot be called as a witness by his assignee. 
Muirhead vy. Kirkpatrick, 2 Barr, 425. 

17. Plaintiff, an insolvent, having released surplus to his assignee is not 
rendered thereby a competent witness. Bittinger v. Keys, 2 Barr, 459. 

18. The admissions of one who is jointly sued with others, are competent 
evidence against himself. Spencer v. Campbell, 9 W. & S. 32. 

19. One of two defendants in ejectment, on whom the writ had been 
served, and who had pleaded, cannot by disclaimer, (his plea having been 
permitted to be withdrawn) make himself a competent witness for his co- 
defendant ; for he may still be liable for costs and mesne profits. Kirk v. 
Ewing, 2 Barr, 453. 

20. That a witness for the prosecution in criminal cases has contributed 
funds to carry it on, goes only to his credibility. The People vy. Cunning- 
ham, 1 Den. 524. 

21. A stranger to a suit for damages occasioned by the erection of a dam 
whose land is thereby flooded, is not incompetent as a witness, even though 
he may have granted the rights of which the party cannot avail himself but 
by thus swelling the water. Riddle v. Dixon, 2 Barr, 372. 

22. Declarations of the owner, to be evidence against his grantee, must 
be prejudicial to himself at the time; hence, where A., who was the owner 
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of land, on which he had erected a mill and dam, was also the owner of 
tract B., his declaration as to the extent of his right to swell the water on 
tract B., by means of a dam under a grant of the former tract, are not evi- 
dence against the subsequent owner of B. Id. 

23. Evidence of contradictory statements to discredit a witness examined 
at the trial, not admissible, unless he is first examined as to such state- 
ments, so as to give an opportunity for explanation. McAteer v. McMullen, 
2 Barr, 32. 

24. So if an omission by the witness to state facts in a previous trial be- 
tween other parties, unless it be shown to have been pertinent to that issue, 
and then subject to the rule above stated. Id, 


Wirnesses.—See Deeds, 7.—Error, 6, 12.— Evidence, 35. 
WILLS AND TESTAMENTS. 


1. Where a will is offered for probate on the ground, that it was found 
among the valuable papers of the intestate, being all in his handwriting, it 
is proper in the judge to leave it to the jury to determine, whether, from all 
the circumstances, they believe the paper writing was deposited by the de- 
ceased among his valuable papers, with the intention that it should be his 
will. Simins v. Simins, 5 Ire. R. 648. 

2. A paper intended to be executed asa written will, but not so executed, 
may be a good nuncupative will, if made under the circumstances, and 
proved by the number of witnesses prescribed by the statute. Phoebe v. 
Boggess, 1 Grat. 129. 

3. A will of personal property must be executed according to the law of 
the country, where the domicil of the testator was at the time of his death. 
Hyman vy. Gaskins, 5 Ire. R. 267. 

4. It is therefore most proper that such a will should be first submitted 
to the forum of the domicil at the time of the death, but that course is not 
absolutely necessary. Id. 

5. The court of probate in this State does not inquire into the validity of 
a will of personality, proved in the State where the domicil was, but looks 
only to the probate, and thereupon grants letters of administration or letters 
testamentary, as the case may be. Or, perhaps, the probate had, and letters 
granted in another State, duly authenticated according to the provisions of 
the constitution of the United States, may authorize the executor or admin- 
istrator to sue in our courts. Id. 

6. The court in which a suit is pending to contest the validity of a will 
admitted to probate, may direct the issue devisavit vel non to be tried at its 
own bar, on the chancery side of the court. Coulter’s executor v. Bryan 
and Wife, 1 Grat. 18. 

7. Where a party has interests under, and against the will, he may be 
authorized by the court to choose whether he will be plaintiff, or defendant 
in the issue. Id. 

8. Upon directing the issue devisavit vel non, the court should, if moved 
so to do, direct the executor, if a competent witness, to be received and ex- 
amined upon the trial. Id. 

9. Although an unrevoked will, which is lost or destroyed, may be ad- 
mitted to probate, upon parol proofs of its contents, yet it will not be so ad- 
mitted unless the evidence of its whole contents is most clear and satisfac- 
tory. Davis v. Sigourney, 8 Met. 487. Durfee v. Durfee, 8 Met. 
490, (note.) 

10. When the probate of a will has been obtained in a sister State, and 
is authenticated as the laws of the United States direct, it is in such an 
authentic form as to supersede the necessity of a probate in the courts of 
this State, and such an authentication may be given in evidence to sustain 
a suit. Lancaster v. McBryde, 5 Ire. 421. 
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1l. A paper, purporting to be testamentary, being found with the signa- 
ture obliterated, the presumption is, it was obliterated by the testator. 
Baptist Church v. Robbarts, 2 Barr, 110. 

12. The onus of showing accident, mistake, &c., lies on the party offering 
it for probate. Id. 

13. Declarations of intent, and condition, and circumstances of family, 
are not sufficient to rebut the presumption. Id. 

14. Testator having grandchildren and great grandchildren, descendants 
of his three children, A., B. and C., by deed conveyed certain land to the 
representatives uf B. and C. He then made his will, devising land te two 
of the children of A., paying certain amounts to their brothers and sisters. 
He then made certain specific bequests, and gave the residue of his estate 
equally among his grand children and great grand children, who were to 
take per stirpis; stating it had been his anxious desire to make as equal a 
distribution as possible. By a codicil reciting the conveyance, he devised, 
* m4 will is, that said property shall be in lien of a provisiun in my will, and 
shall not be accounted any part of my residuary estate ; ncither shall any 
gifts to them be so considered :” Held, the codicil was not a revocation of 
the residuary devise but was intended to show that the conveyance was 
not to be considered an advancement, for the opposite construction would 
produce a great inequality in the distribution of the estate. Marshall's 
Appeal, 2 } i 388. 

15. The court, in deciding upon the intention of testator, receive evidence 
of the value of the property devised or referred tu in, the will. Id. 

16. Influence, in procuring a will to be made, to be undue, must not be 
an influence obtained by “* modest persuasion,” by arguments addressed to 
the understanding, or by appeals to the affections merely, but must be an 
influence obtained either by flattery, by excessive importunity, by threats, 
or in some other way by which a dominion is acquired over the will of the 
testator ; and must be so great as, in some degree, to destroy his free > 
tv constrain him to do what is against his will, but what he is u to 
refuse. O’ Neall’s administrators v. Farr, 1 Rich. 80. 

17. What is undue influence, is to some extent, a question of fact for the 
jury, but if they find undue influence when there is no evidence to sustain 
their verdict, it will be set aside. Id. 

18. A tostator devised part of his real estate to the legal heirs of his de- 
ceased brother S.: at the time of the testator’s decease, the legal heirs of 8. 
were six of his children living, eleven children of his deceased » D. 
and six children of his deceased son L. Held, that the heirs of 8. took 
per stirpis and not per capita, to wit, his living children oe each, 
the children of D. one-cleventh of one-eighth each, and the chi of L. 
one-third of one-eighth each. Dagget v. Slack, 8 Met. 450. 

19. A general devise to the heirs of a — who is then living, but is 
not referred to as living, is void ; but a devise to the hcirs of one who is 
stated in the will to be living, is a valid disposition in favour of those who 
would be his heirs if he should then dic. Heard y. Horton, 1 Den. 165. 

20. Bequest of intercst to A., and if she die without lawful issne, the 
principal to B., is a vested interest in B. Hopkins v. Jones, 2 Barr, 69. 

21. In cases of personality the words “dying without issue” are construed 
to mean without leaving such, if in accordance with the testator’s in- 
tent. Id. 

22. Devise to my caughter A. for life, remainder to her children in fee, 
A. then having a child, “ provided if she die without issue to my son B.,” 
an executory devise, and not too remote, the word issue being confined to 
children previously referred to. Per Gibson C. J. and Kennedy J. De- 
Haas v. Bunn, 2 r, 235. 

23. Testator devised all his estate among his seven brothers and sisters, 
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nominatim, or their survivors. Four of them were dead, leaving issue at 
the time he made his will, and the fact was known to him. Held, survivors 
meant representatives; it being clear the will was written by an illiterate 
man. In re Barr’s Estate, Stoner and Barr’s Appeal, 2 Barr, 428. 

24. A testator devised “unto my son W., all the houses and buildings of 
what nature and kind soever, that are situate at or about ‘ Peach Bottom,’ 
on my lands there, and the land whereupon they stand, and as much land 
adjoining as is absolutely necessary for egress and regress, and also the 
land occupied by the saw-mill. And the residue of all the ‘ Peach Bottom’ 
jands I give an ueath to my sons W. and A., their heirs and assigns 
forever, as tenants in common.” Held, to vest a life estate in the house 
and land specifically devised in W. and the remainder in fee in W..and A. 
as tenants in common: and upon a proceeding in partition between W. and 
A. whereby the said houses and lands were allotted to W. he became seized 
of the absolute estate in fee. Brown v. Boyd, 9 W. & S. 123. 

25. Bequest of household furniture to widow, residue to executors, to pay 
her the interest so long as she remained his widow, and bore his name. 
** Should she marry again, then she shall have so much of my property as 
the laws of the land will give her, and yet $200.” Ona second marriage 
of the widow, the payment of interest ceases, and she is left to her rights at 
law, and can claim the absolute gift of the furniture, and $200 only. A be- 
quest duranti viduitate, ceases on marriage. Stoke’s Appeal, 2 Barr, 301. 

26. “To my nephew T., I give and bequeath all my estate, real and per- 
sonal, he paying the legacies hereinafter mentioned.” Held, to create a 
charge upon the land devised; and upon a sale of it by the sheriffas the 
property of the devisee the legacies are payable out of the proceeds. 
Tower’s Appropriation, 9 W. & S. 103. 

27. Where the corpus of a legacy is interest accruing on a residue after 
payment of debts, and not the residue itself unless a contrary intent is col- 
lectable from the tenor of the will, the legatee is entitled to all that is made 
from the death of the testator. Spangler’s Estate, 9 W. & 8S. 135. 

28. Legatee residing in another State entitled to interest from the end of 
the year; executors not giving notice until that time, and demand being 
made immediately thereafter. In re Marshall, Marshall's Appeal, 2 
Barr, 388. 

29. A., by deed, conveyed land to all the children and grandchildren of 
of B. and C., his children, excepting one grandchild, to whom he bequeathed 
a legacy in a will made subsequent to the deed ; by a codicil he declared 
that said property given to the representatives of B. and C. should be in lien 
of a provision by the will. Held, not to revoke the legacy, as the legatee 
was not one of the representatives provided for. Id. 

30. For the opposite construction would produce a great inequality in 
the distribution of the estate. Id. 

See Constitutional Law, 4.—Ejectment, 5.—Evidence, 30.—Executors 
and Administrators, 25.— Trusts, Trustces, 1, 2. 
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